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Bcforc thc 
FE I) E R A  1. C O 11 R1 U \ I CAT1 OR S CO 31 hl I SS IO h 

\\ ssliington. D.C. 20554 

INITLAL COhlR1ENTS 

T H E  CONNECTICUT OFFICE OF CONSUMER COURSEL.’ i n  

accordiincc u i th the Fcderal Cotninuntcations Coinmissioii‘s (the “FCC”) I’uhlic Noticc, 

R c p o i ~  KO 0 4  03-?77-. hcl-cb) tiles i t s  lriitial Coiiinicnts iii t h i s  proceeding 

1. Introduction 

In it \  Dcccinhcr 17. 1003 Decision (thc “Cicinini Dccisioii”), the Connecticut 

Dcpanmcnr of Public U t i l i ( )  Control (the “Departinent”) issued a declaratory I-ultng 

\u \ ro in i t iS  ;t tpctilioii dated J a n u a r y  2 ,  2003 (the “Gcinint Pctition”) f i led hy Gcniini 





6 e \ i \ [ s  a contlict heiwceii  federal a n d  stdie law 

ba\icall! reqiiirc\ i i  IO he ph!sic;ill) inipo\sihle Io comply with hoth ihe  siaie a i d  

Iedei.31 l a i k ' i .  o r  whcn public policy ilireciives oI'Congress are negauvely iinpacted. As 

As for  ihe conflict pioLision, i h i s  

exicnhivelq i ' e i  icwed in itirw Initial Csniinents, the Gemini Decision is  l irnily based 

upon siiiie and federal policies inaiiil.iting conipeiilion iii telecOninitinications and the 

uiiliundling of inetworh lac i l i i i e5  like [ h o w  in i s w e  here upon ret'iew h y  a n  appropriaie 

h ia te  a p q ,  such as the Depaf l i i i en l  Accordingly. based on [he record evidence and 

legal fouiidaiiriii relied upon in Ihc Gemini D e c i s i o n ,  rhe FCC should not preeinpt the 

Gemini Decision and deny the cniergency requeai fo r  declaratory judgment and 

pi-ccmp~ioii ot SHC Connrcri iut 

SBC Conneclicui also appealed and sought a slay of the Depatiinent's Gemini 

I)ei.ision I O  [ l i e  C'onneciicui Superior Cou1.1 Iiir the Judicial District of New Britain on 

laiiilary 29. 2004.3 

.Tce Memorandum Opinion and Order, l n  /he Matier OJ f i e  Public Uriliy ConrmiJsion oJ 
7eins.  P ~ I ~ I I O I I S  for Derlainron Riding arid/oi- Preemnprion of Crrrain Provisions of rhe Texas Public 
b'rilrn Regularon Acr oJIYY5. FCC 97~346  (rcl. OCI I, 1997). quoring Louisiana Pub Serv C ~ m m ' n  
k-~FCC, 476 IJ S 155.  368 (1986). ;itid citing Fidelirv Fede_ra!&v And Loan A s : n ~ v  De La C j - e ~ a ,  
4S8 L S 141. 153 (1982). KcL-oLd Lcjyiaiand Pub Serv Cozm'n  L FCC. 476 U S ai 370 

. SBC Conneciicur dnd Gemini have mer once to commence negoriaiions for the HFC Network 
UNEs pursuam to the orders ot rhe Depmmeni conrained in the Gemini Decision The Connecticut 
Superior C w n  dcnied SRC Connecticui'. request for a stay on Fchruary 17 ai oral arguments and set an 
cxpediled x h r d u l r  lor Ihc proceeding wilh d f inal dccraion xheduled LO be iswed by April 17  

SIAI cnailcd hy I' A 99-22?, where applicable 
' I<c.fcrcncea io I' 4 W X 3  \hall cnl lecubely i i i~ lude  [he reusions to Tide I6 of i l i e  Conn Gcn  

J 
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c\p<’i.iciice ii iiuiiihcr o1 ‘ha i - i - i t v  to entry a i  identi f ied by llic 1096 Telcoin .Act and the 

I (’C i i i  \:iinous orders. including the .I iiciinial Kc\icu Order 

4 I (>-24:h(h) ” Zdtlitioniilly, Ge in in i  WII be impaired a i  i t  \\ 1 1 1  

I,/ 

SDC Connecticut’\ HFC Nct\\<ii k i s  c q u b l c  ofpro\,idlng tclccoiniiiuiiicationr 

\ e n  ices aiid, t i l l  1purposee.r 0 I ‘ t h i S  pi-occcding, I s  subject to state and f‘etleral uiibtindling 

iqtiircmcnts I inbundling th,it i i c t \ ro rk  15 consi\tciit 

F(‘C’s I- i i t t  I?cpoit and Order. ‘ I  2nd Cunnecticut’s P A 94-83 because i t  accomplishes 

rlic \tatutc)ry iiitcntions. iiaincly to aftbi-d potential coinpctitors access to ClhEs they do 

iiot alrcatly poaxr:, i n  order to  pia\ itle \ e n  ice offerings in dii.ect competition with the 

incuiiihcnt Iociil exchange carrier< (“ll.EC\”). in  th i s  case. SBC Coiinccticut 

ith the 1090 1-clcoin Act. the 

T~lic Ileprli~iiieiir e ~ p i e s s l q  dctcnii i i icd 3fier revie\\ ing the record evidence h a t  the 

IlFC N d u o r L  iiiccts the 47 I ! .S . (  

~ I i c r c i o r c  IL iiiuy;t be uiibunt l led ” In l ight o f t l i e  TRO. !he Department properly Ibund 

I53(?0) definit ion of a “network clcinent,” and 

‘’ ( ‘ ( inn Gci i  S l a l  \4 I h-247h(b) requircs iii pan ihdi 

“Each lelrphone coiiipdn! A d l l  piovide rcamnahls iiondiscrimindlory access and pricing to all 
I t . l ~ c n i i i i i i u i i i i i l i ~ n <  \ e n  ice.;. funciionr a n d  unbundled inelwork e lm ien is  and any conibinaiion iliercof 
i i t c t w a n  IO pro\ ide iclecotiiniuniiation\ -en ice, io cummeis  .The ratca for iniercmneciion and 
iinhundlcd i icluork clcirient:, and any c-uinbinaiioii rherrol \hall hc horcd on their recpeciive forward 
Ivoking limg-ruii iiicicmenial ~ o s i s  and chall be comiweni w r h  (he pro\’ision\ 0147 USC 252(d) ” 

I “  T l i e  O( C \vould nale ilia l l i e  D C C ourr 2004 Reinand did noi af fec t  ihe legal or policy 
andly\ i \  ~o i i r luctcd in I l ie Ccniiiii Deii>ioii by ihe Depannisnt nor did 11 reach a delermindlinii coiicerning 
the \ idle \ Idi i i ieC rrle) dnl in Ihi, ca\e Tlie D C Couri 2004 Remdnd did, howe\’er. leave i n  pla‘e ihe 
public polic> goals I l ia1 factor 50 cenirally io  ihe Gemini Dccision 

the TelcLliniinunitauon\ .Act of IYYh and CC Lhckel No 9- I R. Iiilerconnecucn Bciueen Local 
Ixchai igr  Carrier\ and Commercial Mohilc Radio Sen  ice Pro\ idcra. Firsi Repon and Order (“FRO”), 
A u g u < i  8 19% 1265 -I hi> I-CC d e r  deL1drr.d ihal rhr 1996 re lcom Acr requires rhs II.ECs io make 
a\;i i lablc 11) (‘I EC,. access i o  UNF-s ai reazonable. nondiscriminatory ierms and condtrioiis This mean\ 
I 1  E<’\ niusi pro\ide carrier, !\iih ihe luncrionaliry o f a  parlicular rlcment, wparalc from the functionaliry 
oroihcr cIemcnI(, and mu,! ihargc a scparaie fce lor caLh elemenl 

Id The FCC concluded ~ h d r  dcce\\ I O  an U N E  rcferr to the means by uhicl i  requesting carrlers 
ohrain mi clctiiciil’.. functmiidlit! i n  order io provide a ielecommunicationc Yenice 1-hcrcfore. pursuant lo 
Ihc te rm\  olpp251(c)(?)  ?51(c)(3) and ?_‘l(c)(h)  ofthe 1996 Telcom Act, an ILLC’s d u t y  io provide 

I ’  C C Dockel No 9&9X In  i l ic  hldrler d Iti ipleniri i lni i~m o f  rhe Local Competition Provirion< in 

4 



Iliiir rhc, t lFC >cI~\oiA \\;is i i i iciidecl b) SBCC oiinccticut to provide a l u l l  coinpleincnt 01. 

\(iizc d:it:i and \ ideo  \cr\ i ces  I n  the opiiiion of thc  Dcpailincnt, the capability existed 

foi. pro\ ision ut tl iosc ser\'iccs a n d  L I S  such. the HFC Network should be unbundled. 

.Ztlditionally. tlic Dcparlmciit coi-ivxllq rcjccrcd SBC Connecticut's ai-giiiiicnt that i t  i s  not 

rcquii-ctl to make a\.ail,ihle uiibuntllcd access to tliese laci l l t ies because Gcinini will only 

he L)ffcring hrolrdbaiid xi-\ ices Thc Dcpaitmcnt piopcidy noted that Gemini has 

u>niinittcd [ ( I  offcniig the f'C'("s quali l i ing telecoiiiiiiunicati~jns serviceb over that 

nctvoiA.  and. iii accordance \ \ . i 11 i  the 1-RO. othcr ~ c r v i c e s  (e g . broadband) m a y  a lso  hc 

o t i k e d  111 short. 

t i ia lhc~.  SUC Ctwnccticut, and Gcmini 

M in w i n  situation lor all coiicemed. consumer5 and the competitive 

Tlie I900 Tclcom Ac t  ~pro~idcs  the states with the independent authoi.iry to 

rcquirc uiibundliiig bcqoiid tlic l i s t  ot.L'NEs appi-iiwd by the FCC I '  P A 94-83 has also 

pr~i\itlc:tl thc Dqmtmeiit \ \ i t t i  t l ic authority tu require the uiibundling of ILEC network 

clcnieni< coiiiplcinents the I996 Telcom Act 2nd FCC 14 1 5  Conn Gcii Slat 41 0 - 2 4 i h  

a c c e v  cimrli iuici d dut) to pro\ idc J coiinrclinn in a nciuork element independenr ol any duty impowd by 
$ 2 5  1 ( c ) (? )  o f i h e  19% 1 r l i o i n  A c i  and il ia! WCII ~ C L C S S  musl he pro\ ided undcr the rates. [ems.  and 
Londiiinnb lhai apply IO unbundled clcii ients 

; 2 5 l ( d J ( 3 ) o f i h e  19Yh ~ Ie lcn in  A c l  \me,  1 %  

I 'KtSFKV%TIOY 01- S r A T L  4 C C  llSS KtGUL4TIONS- 111 prescribing and enforcing 
icyuldi iom i n  implemeni 11ic requireiiieni\ n l l l i i ~  wciinn. i l i e  Commission shall noi preclude the 
ei i lo iccnic i i i  0 1  ail? reguldiiun. ordcr. or  polic) o f  a Sidir  uiniiii ission thaL- 

( ~ 4 )  c\t~bli\lies accc\\ and interconnection obligaiions o f  local exchange canier,, 
(8) I\ con\i\Lciit uiili ihe rcquircmrnts of ih is  secuon, 
and 
(C) docs IIC'I >ubslaniially prevcni implementation o f i h e  requiremenis o f  this section and the 

Conn Cen Slat t: lh-247b require? rhe unbundling of network elemenl~. wv ices  and 
purpo\es O f l l l l \  pait 

11 

function, used io providc rclcconimuniuiiuns S ~ T V I C C S  which are in the public Interesi. consistcm wiLh 
federal IJW and lechnicdlly feasible of hcing lariffed and orfercd separalely or in combindtions at raies, 
icri i i? and coridiiions rhar do iioi unredxmably discriminare among actual and poienrial uLier\ and 
providcri of ? u i h  l u d  neiwork Fcrvices 

Iclecoinniuiiisaiion~ <en ] L e \ ,  r l ie Gemini D e c i w n  determined ihai [his poieniial compeliior  ill be at a 
Whi le  C i; S 16-2 l ib  rcquiic, Ilia1 inet\cork elemenis r l ia i  are necessary for the provision of I 5  

5 



c i d e r \  h! \cpai;rtcI~ p i -o \ ' id i i i~  [ l ie [ lcpi t i i ie i i t  \\ it11 the au t l i o r i r y  t o  icqutre the 

uii hunJ I i n s  of' nc!u.ui-k clcii ici i [ s  I (1 

11ic FCC' also riolcd (hat iiiaiiy da tes  h a \ e  eucicised their a u t h u r i ~ y  under slate 

la\\ t o  .idd n c t \ \ o i k  clctncnts 1 0  tlic iiationiil l i s t  ' ' Mow ~mpor tan t ly  however w a s  t h e  

r ( 'C"r  c i iwg rcc i i i c i i t  u ' i t l i  tncuniheiit LLECh (spec i f i ca l l y ,  SBC Cotninunications lnc . 

'il3C C'onric.cticu['i pal-cnt) whi'li argued th3t thc statcs arc prccinptcd froin r e g u l a t i n g  in 

t i l l \  i l re i i  iis a n ia t t c r  o t ' law Acciuding to !tic FC'C, if Congress  had intended to p r e e m p t  

r l ic  iicltl. C'onsic\5 uoultl not Iiil\c included $ 2 5 l ( d ) ( l )  i n  the 1906 Tclcom Act I" 

T h i b  ;iuthoi-ity \\.as I-ecently rcai t i l - ined by the FCC dur ing  i t s  T r i e n n i a l  Revie\+ 

I'i~c~cccding"' 8s c s p r e s s d  iii thc I ricnnial Ke\,iew Ordcr (the "TRO") '(' In pnrticul,ir. 

the FCC incited that $ 2 5  I (d ) (3)  ot'thc 1900 Telcoin Act prcsenes the states' authontv t o  

c\tnbl i \ l i  unbundling rcquirciiicints pursuant to state law to the  extent that tlic cxcrc~sc  of 

\talc autIno~.ity clocs no1 conflict \I i t l i  the 1906 Telcoin Act and its purposes OI the 

( ' o inn i t ss io i i ' 5  iiiiplcincntiiig regulations As noted above. C G S S; 16-247b IS co i is ts tent  

u i t h  the I9901clcunn A d  
~~~~ . -... _ _  -. - 

dcl i i i i ie io i i ipet i t i \c  di\advaniagr if ~ C L C C I  in SBC Connccricut'q HrC Nerwork I\ denied I t  IS clear ihar 
po\verh l  inriuork perfonndiice differeiiccb rIir(iugli the use (if the HFC Network verws copper. ilir nelwork 
iilfrahtruilure already in opcraiioii b) Gcmiiii i ~ ( i u l d  be rendcred useless because of iiilercoiinectiuii 
piobleni. 111 lullilliiig 11, businc,. pldn or orrcring .;enices IO 11, c ~ h i c ~ i i i e r ~  

"' C G S c Ih-?47h(a) T h d r  \ iCiiuie pro\ ide\ in p a ,  i l ia1 

O n  p s ~ i ~ i ~ ~ i i  or 115 own  itioiim the depanmcni shall iniiiale a procceding 10 
uiibundle rhe tioricoinpeiiri\e and emerging competitive functions of a 
irlecomiiiunicdiiniii ccrnipdii) ' \  local teIccomtiiunicaiions nciwork ihai are uscd tu 
provide iel~r.nniinUiitcaiion) her\ ice< and which the depanmeni detennines. n f k r  nolice 
and hearing. arc i t1  the public inlererl. are consislenr M i t h  federal lau and are technically 
rca\ible of being tariffed aiid oflercd scpara~ely or i n  combinauons 

I K O .  In 586 

5ee C'C Dockcr Uo 01-339. I r i  Ilic bldtrsr <rl-Rs%gw of (he Secrion 251 Unbundlinr O b l i r a r i ( i ~  
" 1 ~ R O  , ',: 192 and f n  hOY 
I ,) 

o f  I ncu i i i hen~~ i i . a l  Enchan-e C!arricri, CC Docket Eu.95,9X. lmplemen~arion of ihe  Local Conlpetition 
1 ' ~ n ~ i w ~ n ~ o f i h c  lelecomniuti~ca~!~,grAci 0 1  1996, CC DqC_k_el No 98- 147, Dlp!oyEg!L&Wireline 

~~ SerL_lie\ C)ffcrmXAdvanced Te_lelriniinunicalion, Capb i l i i y  ( I ririmial Reblew Procreding) 
?" 1KO. -/ I Y  I 

6 



111.  SRC’ Coiiiiccticiit Incorrectl! (’lainis A Due Process \‘iolation: the Scopc of 
I’rocecdiiig Elprcssl! Pro\ idcd For The Decisioii Rendered 

CDC‘ (‘c~iiiiccricur inakcs ihc c l a i m  i h a t  thc Gemini  Decision I S  thc product of 

; I I  lhiti-aty a i d  uii ldwfti l  proccdures. ~I lcg ing t h a t  tlicre 15 essentially 110 cvidcncc in  the 

i c c o i ~ ~ l  to uippw? the Depai-tmen(’i m~clii‘rions Gemini submitted a Request For 

h t ln i in i~ t i a i i~e  Tiutice Aiid Morion 1‘0 Lift Proisctive Orders (“Gemini Motion N o  

I O ” ) .  dated March 18, 2001. uhicli ihe Depaniiient granted on March 27, 2003 ’’ and 

expanded on April 8, 2003. in order tci overcome a refusal hy SBC Conneciicut to 

Liii\uei cc i~a in  ~ntsrrci~atories.?’ By this grant  of adminiWative notice. [he Depannient 

i i icolyoi-aied into the record evidence of ilie Gemini Docket essenrially a decade of 

inforni;iticin pei-taining l o  the desiyn. conbrruciioii. and disposition of the suhject 

I nc i l i i i es  For 115 pa i l ,  SBC Corinecticut refused to answer m i s t  inrei-ropatories posed 

i o  i t  a n d  joined the other parries in  w i v i n g  11s right to a ful l  hearing on the issues in 

l l le  (;elnlnl Docket 

In 11s i - e h s a l  IO comply,” SBC Connecticut claimcd thai administrative notice of 

onl) thc Decision in would be wiiicieni for the Depaitinent to make its deterinination 

’ I  st3c Connecucur KequeTt a1 34-37 
-~ Ikpanineiir .Appro\al o t  hl<ition No 10 March 27. 2003 at  I 
,, “The Deparhieni ha\ re\icu,ed 

42ntion No I O  and ilir Telco Respon\c J n d  h a \  determined that Gcrnini’s requests p o s e a s  ntcrit 
Accordingly. ihc Dcpartrncnt uil l  grant Gzinini’s rsqueats d n d  u i11  also require thai any matcridls necding 
proieciion w l l  be co\ered by tlic proieclive order pre\iou>ly approved in this proceeding ’’ 

In\ otignrion inio Ihe  Soutlicm New England Telephone Company‘c Infrasimcrure Depreciation. Docket 
Kc, 9S-u3-01. Applicdtion 0 1  The Southern Neu tngland I‘elephone Company for Financial Kevieu’ and 
I’rupi>sed Framcwurk for A l l m i a ~ i \ e  Kc.i.ulaiion. Dockel No 96-01-24, Application of SNE I~ Personal 
\‘ihioti, I I I C  for a Cer l i t i ca ie  o f  Public Con\eilience and Necessity 10 Provide Community Anienna 
Tele\ i \ ion Sen icc, d n d  DocLei No 00-OR- I ? .  .Applicdtion of Southern Ncu’ Engldnd Telccoinmunicnlions 
Corporalioii and SNE I Pcrwnal \ ‘ I \ I @ I I .  l i ic  IO Relinquicll SNET Personal Vision, lilc ’ 6  Crrulicate of 
I’uhlii Convenience and Necessity 

The dockers ot ul i ich adminislrative notice was laken are Dockel No 94- 10-03. DPUC 

’‘ SBL Conneciicul Opposiiiun, Mdrcli 1_ I, 2003 

7 



i i i  l l ic Docket. aisuiiig t h a t  [ l ie Docket N o  00-08- 13 decision "ccinrdiiied the i ieces\dry 

inlorination fo r  ihe Drpiriiiierii to re! itw an\$ iswe regardiiig the 'Telco's actual use of 

ihe IHFC' iieluork." Gemini countered h a t  nothing in  the Decision In Docket N o .  00- 

08-14 ;idtlrcasei, the ci-ucial i \ w e  in  this pioceeding ot'whether the network IS a 

irlecoiiiiiiiinicati(~ns neiu'ork a n d  IS capable of being used as such. The addition of the 

rccoid\ 0 1  the l i )ur  earlier dockel5 provided the record in the Gemini Docket with the 

e\ ideiice required for  the Department to substantiate i t 5  rulings in  the Gemini Decision. 

Iii i t s  Fcbruarq IO. 1003 iespoii% ("Scope Leller") to Motioiis hos  2 and 5 froin 

SBC Coi i i icc t tcut .  '' the Dcprtincnt frvnicd (he Icgal foundat ion of thc Gcinini Pctit ioii 

tn  Iic tlic \cc!,ing o f a  delenuination ol 'wl iether [he HFC Nctwork w a s  subject to 

unhuntlliiig pursuant to l l ic  C C S $ 1  6-147h(a) '' Stated another way, the Gemini 

Peti t ici i i  rcquc5tctl llic Deparlnient t t )  declare Ihe I~ iFC K'ctwork to be a U N E  5 0  that it 

cotild conitiiencc intcrconnrction iicgotialions \\ ith SBC Connecticut to obtain acccqs to 

ccrtain oflhe unbundled nctworh elc i i ie i i ls  pursuant to applicablc pricing and 

icgulaticrn\ - 
,- 

I h c  Scnpc Letter ei tab l i i l i cd ,I pinccdural schcdule and divided the Docket into 

SI3C CanneLlicut January 23 2007 i i i o i ~ o ~ i  ("SHC' C o ~ e c t i c u l  Request"). a1 1 
iiiotioiis 10 i i i iniia, or a l i ema l i \ c l y  bil'urcaie !lie procecding 

In i l i e  C~einini Dccison. 1hc Department deterniined a 5iaie-lau' dcteminauon m u \ t  firi1 be 
niadc th.ii t l i c  I I t C  Network ma! be unhundlcd pur\uaiil to C G S b l h ~ 2 4 7 b ( a )  before ihese network 
fcil i t ic\ c d d  he iubleci to drhitr;iticrn rcgarding the negotiauon and enter inlo of an  inlerconneclion 
a p i w n c n t  \$it11 SBC C o n i i ~ ~ t c u t  pursuanl to b S  251 and  2 V  of (he Telecommunications Act 01 1996 (the 
"19'46 Tslc,m .4cl ') 

precmptcd ihis de< laraioy judgillenl docker I I  wab clcar Ilia1 in negoliaiions ~iit i ia[ed by Gemini prior io 
!he cuminznceinent i,f lhc Gcniiii i D o c k 1  IO diccuss unhundling, SBC Conneclicul refused tu negotiale ihr 
I c 3 w  nI'ihc\r faci l i t ies hecauw SUC C v i i n e ~ i i c u l  did 1101 considcr ihece facil i i tes to even be LT'IEs 
Thzrcfoic, 5BC Coniicci i iui  i t se l f  preempted b 752  negotialions by claiming (hat !he HtC Nelwork u'as 
nor  cublrci to unbundling or rcyuld~ioii a\ unbundled network elrnienlb and thus therc were in fact no b 2 5 2  
n q o i i d t i o n \  ever siaricd 

This wab 1w0 
1 5  

'0 

1- 

- M l i i l e  SBC C,onncLIicut Llliinis tliilt C 252 nepoiiation deadlines aliould have applied and 
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. ,~, .. tliii\ w i i \  ICI he .i\oided 

po\\ihle: t l ie TRO obsci-\ el l  [ h a (  ILECI could fui-thrr prebeiil competitors f iom 

eiiterins a tnarbct with I lNEs I iy failing to offer a :[Len w w c e  to consumers 

ti\iiig their \ a b r  iiiarket p o w r  antl ful ly  diverw portfolio of services in every possi l i lc  

niche. II-ECs could squeeze poienrial coiiipetilors from r l ie market and thus “stitle 3 

miipetitor.\ ability to inno\ate ; i d  could hinder dcploqrneni o f  advanced 

it‘lccoiniiiuiiicaliijiis service\ .”’ 

” 
11115 i \ t i ‘ t  i l ie  on ly  potential gamesinanslii~) rhat would he 

By 

.lcc~irdinyly. the Scope I-cttcr ordered, as il gcnei-al matter, that phase one was a 

contcstct l-c.aw in~estigalioii into the C‘ C; S 4 IO-?47h(;i) unbundling procedures and the 

i.cIc\ d i i i t ‘  ot thosc procedures to thc tact5 inherent in  the Gemini Petition and thc history 

ot  SBC (~‘oniiccticut’s H I  C Nctv.oih. a toiiic long familiar to thc Depaitment. Thc 

Sciipc Lc1ic.i [huh left only Gemini‘.; request f o r  a cost study and iiiveniory to phase 

tWC> 

leg11 ibbut‘s of the retitiCln, thc Depdrliiiciit additinnally held that “the naturc of the 

~intlcrlq I tis tiicts of Ihc 

Uepartincnt poiiilctl o u t  that  i t  retained i t \  authority to rule on the rcle! aiice of  data 

iwqucsts a n d  c)ther disco\ei.y to the issues pi~csenled t i1 phase one. I t  also esliresaly 

rejected bBC Coniiecticut‘?; notion ilia1 n o  discoxi-y be held i n  phase one antl instcad 

dircctcd tIw1 disco\cr\. sufficient to dc\clop a n  adcquatc record be conducted i n  cri-der for 

.~ ., l l i e  Scope L c t t t r  found iliai \\.liile llie Docker’s first phase \wuld resol\x tlie 

of th is  pi oceeding require greater discovery.”’” The 

11 
TRO ‘1 59-60 1 he T K O  properly ci ied h e  eraniple of  a spare loop thai, while perfcclly 

idpahie o i  pioviding second-line wrv ice lor a poieniial coinpeii[or, would f a i l  IO be a “neiwork rlernenr” 
!I r h ~ i  f;~ciliiy uab noi heins “ured” by [ h e  ILEC 

‘i I,/ 
’’ S L O F ~  I crler at 6 “Finally. ihe Lkportrneiii bclievc> ihe Telco’5 proposal lo hlfurcate [he maiani 

prncrcding i n 1 0  t \ i o  pilaic, wlih only i l ic  lrpl i w e s  b e i ~ ~ g  addresced I n  phace one and  addrrsmg 
(ieinini ’$ requecr Ibr B c m l  stuJ) and mienion in phace t u n .  10 be ol i l ierr i”  

/ < I  
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I \ ' .  Vetwork Element Definition: The HFC Network Was Sold To  The 
Dcpartmcnt On The Basis Ofl\ Replacement Network For All Services, .4 
I'rojccted Ljse For \+'hieh SBC Connecticut Recei\ ed Favorahlc Regulator!. 
. \nd Financial Treatment Over The Last Decadc 

SBC Ciinnecticut lias \ ocifeiiwsly argued as i t s  central contention that the I IFC 

r\lct\voIh \ \ a s  i i o r  urcd in tlic probicion of tclecotninuiiicatioiis sen icc  atid thus cai inot  

lu l t i l l  the slate and (ederal tests liir unhundltng, specifically claiming that the coaxial 

u h l c  f k i l i t t e 5  u t  issue in this proceeding arc t i o t  a network clcincnt that thc company I S  

ob l iy t cd  to uiihuiidle '' Citing the TRO. SBC Connecticut niaintatiis that rhese ixil i t ies 

do iiot c,mstttutc a network clcnienl bccduse tlicy arc iierllicr a part of the Company's 

ne l \ ro rb  nor capable otbeing u v i  to i t ( > \  d e  a tclccoiri inun~c~~icii i~ seriice uit l inut  

sigi i i t icai i t  inditic;itioiis rll'it gci hc\oiid tliosc the FCC has I-equired ILfCs to tnakc ti1 

the pro\ i s io i i  of U S E S  '' SBC Connecticut a lso  argues that the FCC declined to requiie 

iiicutnbciir LECs to pro\ idc uiibundlcd ilSCC5S to rheli. "Iiyhnd loops" for the pro\ision of 

hrondhand \tin ices Finall>, nccordtiig to SBC Ccwnecttcur. the FCC' found that ILECs 

atw n o t  rcquircd to  utihutidlc their i i cx t  gcnci-ation network. packcttrcd capability of their 

li! brit1 loops  r ( i  eiiahle rcclue\liiig C;IITICI'$ 10 proi,iile broadband sen ices to the mass 

'I 7RO,':214 
, S w  SUC ('vnneciicui Memu a i  ?.  5.  9- I O  et ceq CC(I a lw  SBC Connecticut's Septeinber 26. 

2003 Ilcpl\ (.ominmi\ 31 13-1 8 Cf SnC Coniiccticur Kehpoiise to Geniini Inierropatory, Cthl-2,  daied 
hlarch 4, ?I103 in the Geiti i t i i  Dockel. in wliich SHC' ConneLlicul re\ponded that i t  conmues  I O  use "borne" 

I i e r  3 tiher cables in 115 currenl fclecnniinuiiicdlton~ operdtions Uhile  SBC Coniizcticut conlinues lo use 
ihc tiher . i \pci~ of the HFC Nei\cork, i t  i b  [he I ier 3 coax ia l  Iacili~iec that interest (icniini and which u'ere 
dc\ixiidled UNFs by llie Departinen1 11 15 C;cniiiti Deci\ion 

i! 

t id 
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~ l i c  l i inc (,inti s t i l l  ttinctioniiig tok i ! )  111 \hart. at Ihc t i m e  of i t 5  abaniloiiinent. SBC' 

( ~ ' o i i i i c ~ i i ~ u t  \\ 'as iii I l ic proccs\ oi c o n \  citiiig i t s  copper. circuit-based iictixork to the 

I IF(~'  hctv.cirl\. in  srogcs. hut pui-\uaiit tc) ;in express pl;in. 

:Is iiolcd abo\c coiiccrniiig t l i c  \cnjic o f t l i e  Gemini Dochct and it5 legal 

uiitlerpiiiniiigs. SLiC C'onncclicui Iia inade m u c h  of aii nllcged lack ofec i t le i ice in this 

Dockel. fuitlicr claiininp i t <  'ibiIit)# to coiiduct dibcovcry was restricted hy thc 

Lhpwt i i i e i i t  \Vir11 iegai i l  to  thc IHFC N c t \ h o r k .  hun.t.vt~r. die Dcpartiiieiit has had a long 

period ovci 

'\;et\roik I here l i a \ e  hcen multiple ducLcl> i i i w l v i i i g  this infrastructure helbre the 

Dcpartiiiciit OLCI the last decade. with m u c h  icpoit ing and briefing ofissucs coiiccmiiig 

it, i i i i l i l c i i i c i i t~ i t i~ r i i  and ii iaii i tcnaiice throughout the period. Thus. there has been little 

rcquirctl 1.4 h a y  0 1  irc\'cliition t i i r  Ihc Dcpartincnt to  coniprchciid the nature and scope 01- 

the HFC Nct\\cvL at irsue in this Doche1 !\gain. co i i t rav  lo SBC Connecticut's claiins, 

rhcic has bccii suf'ticiciit d i b c o \  crh inadz coiiccniing the prcscnt condition and status of 

[ l ie  t lFC Netwoi-k fhr rhc Delidrt i i icnt to propri-ly mahe its deteminativns in the Gemini 

Ilcci,ion 

I i ic l i  to develop record c\idcncc m d  regulate SBC Coniiccticut's HFC 

The hislor) of tlie HFC Ker\\ork is well hnowii I t  was developed under the naiiic 

" I -SNFT' and u a s  dcsigiicd to allo\\j SUC Coiiiiccticut to providc a cotriplctc atray of 

~ L ' I W I C C Z  (I c . \'oicc, data, (it. \,ideo. i iairou hand aiid hroadhand) 'I' 1-he HFC Network 

\I a \  intcndcd ICI replace t he  exist ing co~ipcr. c i r c u i t - h a d  infrastmcturc and coiiibinc 

i i m o u  haiid ( Ibr  \ ciice aiid " lo \x -~pecd"  data applications) and broadband (for \.ideo and 

"Iiigli-spce(I" data a p p l i ~ i t i ~ r n i )  functions tht'irugh one nctwork across the cntii-c spectrum 

'('SBC Coniiecucu! l i l ed  IIC I-SNLT Technology Plan ui!h the Departmen! on December 29 
I W.1 B I  rc\ i>ed on April I I, 1995 
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Cornpan\', Intrastate Depreciq!ion_l<&l!& Decision. No\ .  21, I Y Y 5  (the "Depreciation Decicioii"), at 19-20 
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,As i iotcd alw\e. the altci~ii; i t i \c regulatory pri-acligin dc\eloped c r c l u s i ~ e l y  for the 

HFC Nctuork dc\ clopi i ici i t  toi. puipoccs ofdcprcci‘itioii and regulation m’as csprcscly 

b a e d  upon crcaliiiy a nc\v inetwork capable o f  supporting a11 serl’ices to he offered by 

SUC C’oiinccticut. I t  IS i n i p o i l 3 i i t  lo note that thcrc was ncwr a plan for “only broadband.. 

o r  .‘t>nl> c;ible” o r  L‘\ cii “only telephony” e\  er cuprcascd dunny the years of 

in\ c ~ t i ~ ; i t i ~ o n s  h e l i x  the  Dcpxtniciit: t l ic t1I’C Setwork was sold to the Dcpartiiicnt by 

SHC Connecticut oil the lxxi?: o f a  replacement nctivurk for ill1 service<. Thus. i t  was 

built tcr c i i c o i n l ~ s b  tlic entire fraiicl i isc arcii and  to dcli \cr all scn’iccs to all custoincrs. It 

\ \ < I \  quile siinply (I , c p / ~ i c c ~ n i o ~ /  i i ~ , t \ ~ o i  L. not  ai1 add-on or infrastructure only intended 

tbr hioatlbiind applications. as SB(’ C’onnccticut now maintains. 

~4Itliou:li the H r C  Sctworh did not de\c lop according to thc plan promoted a 

decade ago I q  S B C  (’onneeticut. i t  w;i> exiircssly intcntlcd to replace the existing copper: 

~ i t c t ~ i ~ - h a s c t l  in f raa~i -uc tu ie  ol‘t l ie day. indccd, the ier! network s t i l l  in placc today. I t  

\$.is o fc ( iu i - i c  11icrcfoi.c ~ntciided t o  ~irci\’idc tcleconiiiiunicatilins S C I Y I ~ C S  a t  all kinds, 

incltidiiig basic \ o i ce  sen ice\ Ifdeploymciit of the HTC Ketwork had occurred as 

i i i lcndctl i t  \ rou ld  h a w  full) rcplaccd tlic legacy nct\<ork still opcraling today in 

Coriiiccticul and i t  would tlicrcfore ino\t probahly he rcquii-ed to be unbundled 3s arc the 

conipany’c current ha5ic inct\vorh t a c i l i ~ i c s  jiursuaiit t o  tlic provisions of’ P A 94-83, the 

1900 Telcoiii Act. ;ind TCC orders 



U hile SBC' C ~ ~ n n c c i i c u t  I \  con-cct t h a t  ihe Department allvwed i t  io relinquish 

I I \  o h l i y ~ i ~ i i i ~  iesarding [he tIFT Nerwork bascd o n  i t s  clainis in ZOO0 that lhe HFC 

networh \va\ iioi ~oinpaiible with 115 businzhs plan lor dtlivering hervices. that facr IS 

irrele\,ant Io whelher the IiFC Nerwork I S  today capable of being used for the 

coiiipe~iii\e pi.o\ ision ot te lec~ininui i icar i (~i i~ \ervice\. if' The Deparrmeni properly 

;in;ilyzed ilie \l;ilute\ and ca\elaw. a s  well  as the facts before i t ,  and determined that the 

iner\+ork c o u l d  he cfiecrive today i n  rhe h:inds o f  potential competitors such as Gemini 

10 deliver r~ lecon~inu~i ica t io i ia  hewice< The unique circuinstances of this case have led 

IO whal  can on ly  be described as  n "uin/win" for all parties and i t  IS  high time that 

C;cniini 15 allowed the opportuniiy i l  seeks to deliver competitive telecom~nunic;ltio~x 

wrviccb over thih citheru isc dorniaiir HFC Nerwork owned by SBC Connecricut 

\'. Ncccscary and lmpaircd Standard: The IIFC Nctwork Elcmcnts Rcquestcd 
Ry Gemini Are  Essential To I t s  ,Ability T o  Provide Thc Telecommunications 
S e n  ices That I t  Sechs To Oller In Connccticut, Cost-Effectively Expanding 
Its Existing Connecticut IiFC Nctwork 

M'hilc SBC ConnccIicuI ha\ attempled I O  niimoM the "ncccssaiy and impair 

~ t i i i i ~ I ; i r ~ l ~ '  t ~ i  a n  ui iu ork;ible ekteiit i n  cleiir cconti-atlictiun of FCC otdcrs," the record 

c\.idcncc in the Dockel dcinonstratc\ Ilia1 the Depaitiiiciit conducted a thorough 

c~ain~i iar ioi i  otrhe facts and properly applicd the relevant legal principles i n  the Gemini 

Dcci\ion 1 lie Dcpaiiincnt a150 cai-efully asscsscd thc possibility of'suhs~ituting 
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a. The Dcpartnirnt Proper11 Rcsol\cd The Issues Surrounding \\‘hetlier 
l~nbundl ing  Of This L N E  W a s  Necessary And Whether Failure To 
Do So Mould Impair Ccmini. And The Gemini Dccision Stands On 
Firm Legal ,And Factual Grounds 

Thc “iieccswr? ;md iiiipaii” standarJs required by g2i ](ti) oi’the I906 Tclccm 

,Act h a \ c  bccii the focus of‘much Iitigatinn since thi5 statutc n a s  enactcd eight years 

ago i x  IJecauhe of lhcse pilchcd 2nd pcrcniiial battles. this issue t h u s  has a greater 

inaturit? iii m a n y  way>  than othcr aspects vf thc 19% Tcicoin Act and thc Dcpaimiient 

piopcrl> niialy/etl i t s  tiislory in IT\  decision.^ 59 

13a\ically iit  ihis point. tlic tcnii “necessary” incans that an eleniciil must bc a 

~pi~ereqi i is i te hi- Lwinpetitioii‘” ;ind while thc I996 7~elcoin Act  has no e?;prcs\ tlefinition 

oi “iiiip;iii.. s c ~ c r a l  possible ineai i inp arc possible for deleiinining iinpaimicnr to il 

1 7  U S C 8 251td) pro\idcs in pcrunent pdrr a \  follows I\ 

“ (d )  b l c m e n m n  

( 2 )  Access Sraiiddrds 

In  dclerinii1in.r whai network elements 5houid be made available lor purposes 
ol (c)(3) of i h i s  tecuon, the IFederal Coniinunicarions] Conimission should 
conudcr a i  a rniiiirnum uheihcr - 

( A )  Access io such nerwork clenienis are as proprierary in nature is 
ncccssarq. and 

(B) The failure io provide access to such network elements would impair the 
abil i iy of ihc telec~rniiiunicdiions carrier xeking access IO provide ihe services rhar 
i r  seeks ro ofler ” IBrdckeied nidierial supplied 1 

< I ,  Gemini DElSllJn d l  29-3 I 
I”’ TRO, 112x2 
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h. The Dcpartnicnt Propcrl? Detcrniined That  Thcrc Exist 111 This Case 
“Barriers T o  Entr!” Which Serve TO Prevent Potential Competitors 
From Entering This Rlerket Without Access To The HFC Network 

\4os1 i i i i l ic i i~antly M it11 respect to this leg‘il action. the FCC has ILund inipainneiit 

uhm 1:ich o C ~ ~ c c c s s  to an ILEC‘ LIKE priscd a harrier to entry that  are Iihcly to inakc entry 

into ii 1 1 1 ~ 1  het u i i e c o ~ ~ o ~ ~ i ~ c .  Therefire. to fui-thcr detcmitnc uhcthcr a U N E  i s  necessary (A 

utidcr l a \ \  the bnincrv t u  entry that  are p o s i h l e  i i icludc sunken costs. scale econoniie5. 

scopc cc‘onoinie\. absolute cost ad\ anlages. capitnl requirements, first-mover advantages, 

\ti.,jtcgic hcliii\ lor by the incumhciit. producl differentiation. long-tcnn contracts, and 

net\\oi.L c \ t e r n a l i t i c ~ .  (I 5 Tlie Dcpxtineiit found tha t  there existed rufticient iiiai-kct 

h ~ i ~ i . i c r \  to entry into this inarket by potential coinprtittrrs w e l l  ah Gcinini that the HFC 

.Sct\\orh nccdcd to he unbundletl to rclicvc t l iat  hindrance 

l- l ie Depaitiiient compai et1 i l i e  federal statutcs wi th  the facts JcLcloped iii the 

Dcic‘Let a i d  detcmiiiictl Ihal a requesting carricr such as Gemini could be impaired 

”’ I’VE Remand Order. 1151 In  the TRO. !he FCC resolves Ihe contention offered to this Couri by 
S t K  Coiiiieiricut (and earlier io [he Dspanmcnr) that rhe LrNE Rcmand Order u’as overturned and does not 
L J ~  an! ueighr wirh regard to rhc e\.aluition of ihczc htnndards Tlie Gemini Decision correcily notes that 
[lie TRO di 711 171. \tales thai lhe D C Circuit Court did nor remand [his i b b u e  back io ihr Coinniission, 
\ a u k  the iicccs\ary srandard. nor did II instnici the FCC IO c o n d r r  11 further Specitically, i n  USTA the 
I) C CirLuii uas  \e ry  deliberate in vacaiing only i l i a i  portion of the FCC’s order pertaining io l ine sharing 
a i d  nor the necebiary standard proudcd lilr in the UNC Remalid Order 

”‘ TRO. ‘,R4 
1 he llepariment examined h e  pro\ i s io i i~  of the TRO re la i i \e  to tliis issue , at 1174-75 

2 2  
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t rpciat io i ia l ly  i i ' i t  \I r'i-c r c q u i i c t l  IU 1i t t rc l i i iw interior inel\voi-h fac i l i i i es  and that i t  cuuld be 

i i np i i r cc i  ccoiioinically i f rcqui rcd to  c~iin~irtict i t s  o \ t n  faci l i t ies '" A S  15 c\icicnt \\it11 a11 

ILE.C':, !! i i l i  their leii~tl i)  hii torv ofinonopoly status in their rcspccti\'e inai kets, SBC 

( 'oii i iccticut hiis ciyoyc~l long-itanding iicccss to the public rights of way M hicli has 

p r o \  idcd 11 \ k i t h  'iccchs to  c \ c n  cornct uf i t s  tr;incInise area and e\,ery market niche. Of 

coui-\c. unlike its ~io~cn"llal coiiii ic'tiIoi-s. St3C Coiiiiecticur has Ihe opportunity to build on 

11iib I i i s t o r i i  hdje and c o n i i n u i n ~  regulated re\ cnue stream to competit~ve position irselfiii 

the f u t u l c  n1arLct 

Bci\ed o n  inany ~ e a i ' s  of rate-of-return rcgulation, larely enhanced by preferential 

altcniati\c rcgiilatioii, SBC C-oiinccticut today pnssesscs substantial finaiicial cokerage 

t ; i i  i i i i iaitructui-c iii\.estment over a con\idcrablc period of t i ine ( c y . ,  540 iiiillion has 

been allocated \ r ~ i t h o u t  wbstanti;ition since 2000 loward thc i-cscrve dcticicncy that 

\upportctl iinplcinentation 01  lie i io\r-defi inc~ HFC N e t \ v ~ r k ) . ~ ~  That ciiiitinuing 

iegulaloi?; paradigiii eiiablctl SBC' Coiinccticut to conct iuct  a i d  maintain the HFC 

\eiwoik 31 issue i n  t h i s  case and  IS the ditccI result of its statiis as a regulated 

inionopolist l'or about a cciitui: ,ox 

1 l ic  F( C has comintited to conbidering bu~iness c a w <  analyses i f  [hey provide evidence ar a (81. 

ci,tnulai levcl concerning ihe 3biIii) OfLoinpctiiorb economicdlly to senice the marhei u iilmut the UNE in 
q u c w o n  1 RO. #IYY 

Ilockei N o  00-07- 17. DPL ~ C I n w r r r g r r i i u n  o / i h c  Souihern ,?h Engluiid Tdephone Cornpnj 'v  
I h ~ r ~ i i i i i t  o Hquiirrion Hun ,  a i  36 whicli simply left Ihi.; charge in rales withour discussion or invesligation 

though II had rxpired by Ihc 1erm.r (11 SBC Connecticut'.; alternative regulaiion plan The Deparinienl has 
opened bur ii1)i conreiied a docact osrencibly to iniesligarr rhe coiirinucd impowion of this chargc Docket 
No 03-11 1 - 1  I. L1PL"C R ~ L I ~ M  o/ 7 h r  5 i i i i i hcu i  . \ '<>I\,  Eiiylotiil Tekphonc Companj '.$ R m e i w  Deficlencj, 

I1ie.e advaniages also creaie the So-Lalled "lirtl-niober adbaniage" baniera IO entry suffered by 
pnleniial conipetiior\ facing liupc tntestnirnts witli no guarantee of reinibursemeni, ab h e l l  a!. brand name 
piefercnce among customer\ long accurtomed io the I t  EC. and f inal ly  ihe exiraordinary costs of locating 
f a c i l i t i c ~  in the puhlic right, (if way. coincidrntally owned and operated by none other than SBC 
Coniiecricur (in Loiijunciton ~ i r h  [he I ~ Y O  puhlic uiiliry cleclri i  cumpaiiies) 

(.? 
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c. Consideration Of The Availability Of .4lternative Elrmrnts Outside 
.An Incumhrnt's FetMoork 

I hc basic dcliiiitions "ncccssiry" aiid .'impair'' ,ilso rcquirc considci-ation of the 

d \  ~ l i ~ d b l ~ i l ~ '  u f ~ a ~ t ~ l - l l : l l i ~  c c~elllcnls Ollt\lde ill1 IiictiiiibCilt'b net\ \wk,  incluclliiy self- 

p i ~ c ~ \ i ~ i ~ ~ i i i n g  h> rl rcqucsling ~ i r r i c r  or acquiring ,in allcrnntivc from a t l i idpdi ty  

\uppiel-. IJck ot: iccc\s to tha t  element \ t ~ o u l d .  as 3 practical, ec(iiiomic, and operational 

i i i i i t lci. preclude a requesting ci i r r icr  1.1-vin pro\ iding the scrviccs i t  sccks to offer. 6l) 

SRC Connecticul li;is ahbefled that potential conipetitors should he content with 

\ iiinotis aliemati\c i i i c i l i i ~  to p r w i d c  customers with tclcconimuiiieali(iiis and that 

accordiiigi) its HFC h'etiwrl; ineccl not be unbundled."' The FCC has  gcncrallg 

uddrcswl  this contention and ihc Department ha \  properly cxaniiiied thc TCC's 

dll-c'ctI\cs 0 1 1  I h C  Ishue - 1  

C13C Coiinccticut h'is claiincil that  the Department has implopcrly considered 

7. 

o n l y  the business plan ol'one potential cvnipetitoi in  terms of  iinpjirinenl ' -  R u t  in truth, 

t h i s  Docker wncs to open the I i F C  Uctiiork u p  t o  all conicis willing to shoulder the 

burdens of uti l i / i i ig this pait iculai~ Lhk While i t  appeaIs that only Gemini i s  interested 

;it thc nionicnt, Ihcl-e is ;it le351 one cnhlc coiiipaiiy participating i n  thc docket aiid It IS 

quite l ihely Illat i nno \a t i i e  po ten t i a l  coinpetitcirs 'ire o u t  there qualified and capable of 

t i ~ i l i / i n ~  t h i ?  I!NL should i t  h e  unhundlcd 

In :my case. SBC Connecticut 15 guilty o f i f s  ow11 charge i t  Insists tllaf potential 

b c  $25I(d) (2) (A)  o f  ihe 19Yh lc lcnni  4 c l  
4BC Conncci iul  Memo ar 30-31 
,Sw I KO, 7199 The FCC did n v I 3 d d r e s  a facil i ly l ike !he IIFC Network ai  i s w e  here, b u t  i t  

"I ,  

11 

did exaniinc \bhc!her unbundled acce.;, I O  siihlnops. spare copper loops, and the nonpackerized poruon of 
ILlJC hkbrid luoph. a c  uell ac r e inae  lenni i ia l  cnllncdiioii.  offer ruiiable alternarivec io unbundling ILEC 
l a l i l i r i r s  in y n u a l  

-1 

. SBC Coiinecticul hleino a1 I R ,  30 
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l c i op  " cxJmineJ i n  deta i l  i n  thc 'IRO and i inprolxdy concluded that largelq because of 

t1i;i i  zoiiipai-ahilit! tlic I i F ( '  Netu\) i .h  4iould he unhundlctl." This I S  a b la tmt  

t i i i~chai~ic~cr i /nt ic in of the c x p r e s  holding of both the Gemini Decision and the rclc\<anl 

~ r r m  pi(>\ ision\. 

I he Dcpartincnt properly ;~nal)'rctl the FCC'5 TRO and deterniinctl that t t  

I l l ' (> \  ldcd thdt 11) blHd-cOpp!~ tihcr IOOPS U5cd /OJ- hf'cJtrdhtJnd~lrrl,o.\c.r OJl/ jJ  Would not 

c 1 t t a l i l )  ioi unbundling and that altt . i - i iat i \cs to unbundling them must be utilircd if  tlie 

I I . t C ' s  chose t1i:it route '' In truth. tlie Dcpartmctit held that thc FCC had constdcred the 

ci'lccl ol 'o / /o  J I O / I V E  to inandating unbundled access to the specific hybrid loops of 

I l . t ( ' s  dctdtlcd in thc IkCC TRO Ordcr. u l t i c l i  as noted above. did not include any 

diwussion I egardiiig hyhritl t iher-coau loops 

It1 ~ c i i i i s  o I~a l t c r i i a t i \ c i  in the ,iurroiohand arena. again expressly not b r o a d b a n d ,  

i l i e  t ( Y '  a l louecl  unbuiitiling to  i t l l o ~ ~  potential competitors the opportunity to continue to 

o f t c ~ ~  iiaiw\rbatid sen tzcs \'la 114Es l h a t  1 %  potential cntnpctttorr could use such loops 

\I Ithoul l w n g  o1)Iig~tcd to u t i l i /c  ILEC-offered alternatives such a specialty copper ruiis, 

a \  tlcwibccl by SBC C<riinccttcut. Frankly. SBC: Connccticut IS disiiigeiiuously mixing I t s  

;~ i -~un icn ts  and  i t s  coiitciitioii\ i n u b t  bc rejecled 

Stinilarly, SBC Connecticut also attempts to use a ycncric tcrni "hybrid loops" to 

By use ol'thls 7') 
inc lude a11 loopt, olliei than pure copper. not at  all the usage i n  the TRO 

practice. SBC' Cotinccticut has attciiiptcd to allege that the FCC c~nclusion regarding 

.Yi,rr tlie ieclinology in quesiion in thir case is hybrid fiber cuux loops 
SUC ConneLticut hlemo at 15- I8 
tRO, 1285-h 

1- 

I h s  FCC rcjeclcd the related inlerprelaiiony ihai carriers are no1 impaired If they 7 3  

caii obiaiii elemenis from anothcr \ourcc. or ir ihey can pro\idc the proposed scrv~ce by purcharinp the 
\ e n i c c  d l  \\ Iholebale raie'i froin a LEC 

SBC Conneciicut Meino a1 17-18 "9 
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'ii! l i r id  loops" and a n  IL17C 'i unhuiidling obl iga~ions l o r  a CI.EC's dcploqincnt of 

hi~ilsdhand sen icc suppoi's SRC Connccticut'i post t io i l  i l l 31  i t  cannot be obligated ti) 

uiihtintlle 11s I1FC Kcti4oiA ( o o ~ \ ~ I ~ I /  facilities A s  indicated aboyc, the Depai-tineiit's 

reading of tlic TRO is c o i x c t  and SBC Connecticut's iiitentional inangling o f  tciins does 

tiot cli;iiigc rhe legal analysis.  the HFC U e t w x k .  used tor narroubaiid ser\iccs. qualilies 

liv tiiilrundliiig a, ii nctuork clcmciit. and no a l k m a t i \ r s  arc required to be u\ed i n  order 

to he decnicd ininaired without bucli acccbs 

\ ' I .  Tcchnical Fcasihilir) Was Thoroughl! Examincd By The Dcpartnicnt And A 
Rcasonahle And Practical lmplcnientation Course Ordcrcd 

SBC Connecticut has a l w  alleged t h a t  the technical feasihlllty of unbundling and 

I c w n ~  t l ic  tiFC Nctuork. an clcrnciit o t  4 I h-217b, \bas not considcrcd nor \bas 

d i ~ c o v c i ~ y  allo\\ed tu suhstaiitiate SBC Connecticut's cliiiins. 

('onnecticut l i a ~  thc burden ofdcinoiistrating technical o r  operational concerns that 

pre\ent the fullillmrnt of a request by a Ielecoinniunications carrier once a presumption 

I\ c\tahlished that a iiemork eleriieii~ musr be unbundledK' 

K O  I t  is cleai- that SBC 

SUC' Connccticut's allegations t l ia i  i t  \ \ i l l  be "subsidizing" the efforts o f a  

potenticil coinpcriIor to ciitei. t h i s  mai-krl  are also unfouided 

\pccifically found.  based on record c \  ideiicc, that Geinini had coinmitted to fundiilg and 

The Department 

" ' S M  CoiinectiLui Memo at  3 - 4  wdyewruiiq c! ye4 "In fact, not only did the DPUC fail to 
dddre\s ieshnical feasibilirh in 11s FII IUI  L k i . w n ,  but a l r o  i l~e DPUC also repealedly blocked l l lc  Telco's 
ciii ln\ 117 dircober and io in[roducc e\ idencc rclmani to th is derennmauon o n  the ground, lhdl the Issue 
u n i  not  rele\anl io I'ha<e 1 ofrhe pruceedings " 

" A n  incumheni LEC !ha[ clainls I I  cannot hatirfy such request hecaure of 
3dLcrse neinork rKlidhllil) impails musl provc io !he slate coinmi%ion by clear and conblnclng evldence 
i h a i  such interconneciinn. access or methods would result i n  specific and significant adberse network 
relidbilit\ impaLLk .. 

'I 4 1  C F.R 9 51 5 

'' SBC Coiinec~icut Memo at 29-3 I 
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Ipci~lonii it ic the inccc.;.\ai-y upgi'i(Ic\ a id  iupait- to the HFC' Netwot h I C I  i iccoiiiinoclate 11s 

p r o \  i \ ioi i 0 1  q t i a l i f > i n g  icr\  ice< 

\I i t l i  the pci.ciinid arguinciit uf"iietwoi-k iiitegrit!" iii \\I i icIi cotnplctc cliaos I\ ill rcigii 

i i t i lcsh the ILEC. nnd otil! the I1 I X .  has  co tnp lc tc  con t ro l  over every inch of 

t c l c c ~ l i l l t l l l l i l i ~ ~ i t i ~ ~ i l s  f d i l l l l l e s  

h i  In histone ILEC l i s l i i o i i ,  SBC Connect icu t  countered 

Y 4  

l ~ l i i s  a rg i in icn t  ha\ hccn long refuted at  Icnct since t he  d a y  of Car ter  Phone" iiq 

c \  idcnced b), the prnlbuiid ncl\\ol-k clidngeh that ha\e evol\wd sit ice that time, including 

t i ic 5uccc<< of tac i l i t t cs -bnscd l o n g  distance conipctition and Iikcwise i n  the global 

i ! i tc ic 'ot i i iect i~ ins ol'the l i i te i t ie t  tuday 

fiilliiig" init l is o f  the ILtCs  cotiiin: true It is exceed ing ly  likcly that SBC Connecticut'.; 

c13i i i is tliiit the IiFC' Net\rcirk 15 not capable ol'providing t e l e c o m m u n i c a t i o n s  sen ices 

\ r I t hou t  significant i i iodif i iat inn (11 fantastic c\pciisc oii  i t \  part arc not truc A t  t l ic Icast. 

thc 1)cp~iilnient \vi11 have the opportuiiit), in  phase tuo of the Gemini Docket to cuanitiie 

S I K  Cotiticcticut'.; clai i i icd cypciiscs t-cgarding network i i r ip lc tncntat ton aiid judge thciii 

at that  time, s u h p t  to a full hexing with the parties' Iiivolvetnent 

Al l  01'uhch has  occur red  uitliout thc "sky i s  

1-hc fact that t l ic HFC' Nctuork has been abandoned ;ind IS being ]net-cmcnlally 

Gcinini Reply  Commenk. Septenibcr 26. 2003. 111 which i t  committed to pro\'ide \'@ice-grade 
inarrowband ~ ~ r w c s  including P O I  S (plain old teleplione sen ice). over (he HFC Network once 
u n h u i i d l 4  

i d  C/. SRC Coniiecticui hlcmn 31 28-29, at u h i c h  SBC Connecticut recites the hardships i t  
u i l l 1xc .  iniludiiig niillionz ofdol lar\ in tn\e\tmcnls aiid !he required hiring of pcrmniit.1, should II he 
required io unbundle the HFC Neiuork 

'' ( U , I P J  I '  4 n i e r ~ u n  l c  I & Tcl ('o .365 F 2d 486. 194-95 (U S App 51h Cir , 1966) "The 
I cdcidl Coniinunisaiions Co inmiawn (the Commission) has ihe pouer LO order a relephone company to 
pro\ ide addiiional lac i l i i i ez  Tor the perfonnaiice o f  i ts  duiies as a public uiility, i f  wch addition 15 i n  the 
i i i i c rc \ i  of public ioi iveniei ice aiid iieces\it? or i h r  expense m o l v e d  therein M'III no1 impair the ability of 
ilic carr ier  io perlorni 11s duty 10 ihe public 37 U S C S 

6 4  

214(d) '' 
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(I isi i i i i i i t lcci by SRC ~oi i i icc t i< ,ut  iii llic courhc t i f i t s  ordinary ~~usi i iess .~" was correctly 

~Ictcri~iiiicd t o  bc i i d m a i i t  undci- the pal-ticular circuinstaiiccs iii this casc as to whcthcr 

l l i c  p ld i i i  is "uicd" by SRC Coi i i icdicut  at this tiiiie, tcir put-poxs of unbundling The 

c(i i i t l i t ion\ ol 'SRC C'oniiecticut'\ bui incss plan. 11 hich i t  again IS attempting to i inposc on 

Lill potential coiiipetitors. w h i c h  may Iha\ e pioperly precipitated t l ie relinquishiiieiit some 

ago t i f i t \  ~ ~ h l i g a t i o n s  relating to ihc I1FC Nctu,ork, ai'e not identical t o  tliosc of 

Gcinini toJay 

i h c  ti-uth of this t i  i m x t  casily dcmonsrratcd by thc fact tha t  Gcniiiii IS  clcarly 

I-cacly and williiig t o  lease t l ie property iii its entirety and at i t s  owii  expenbe for 

coiiitiicrciiil iiarro\\baiid uw.  as al lowcd by fcdcral law, as iiiterprcted by t l ic TRO If', to 

uIc I:('('.\ aiialogy. 

\zai.chLiusc. 

to the esteiii i t  has i n  thz Geiiiiiii Ihcket This highlights thc wisdoiii of the  ~ti i tutoiy 

structuic Coiigre';s and the FC'C ccflaii i ly iievcr intended for incuinbcnt local cxcliange 

C ~ I T I C I ~ S  \ u L . l i  11s SRC' Connecticut to s u b ~ i d i ~ c  entry into the market by potential 

cotiipctitor\ to aii a11sui.d dcgrcc 1-he Departiiient has followcd this federal policy to the 

Icttc,r iii the Geinini Dccision and i t  rcinainr foi- phase t w o  o l t h e  docket  fLl i -  cost 

i i i ip1ic;ition~ t o  I K  cvaluatcd pui-suaiit to a full hcaiing and due  process 

S i  this ucre iiicrel!) a n  unused qxxil of cable lying domiant in a 

S h  i t  I S  highly uiilihcly that Gcii i i i i i  ~ ~ u l d  be intercstcd in pursuing tlic rnattcr 

t - g .  N hcn a pole I\ damagcd a id  requires replacement, the HFC Nctuork clemenir present are < f >  

d i \ n i a n t l d  discarded. and iioi replatcd -I hi\ cotitinued activiiy IS permitled pursuant10 ihe lerms o r a  
wiIIcnici i I  ruched by Ihc panic, i o  ihic cahe i n  ihis Coun oil April 15. 2003 

'~ O N E  Remand Order. 111327 and 31R 
In re Inlpleineni~t~~n_~f~i~e!.ocal Competiiion Provisions of rhe Telecommunicdtions Ac t  o[ 

LYT6, IS FCC Rcd 3696. 325-28  (1999) ("Third-Rcpor[ and.Or&") In Gulf Power Co. v FCC. 208 
F 3d  1263, 1278 ( I  Irh Ci r  2000). the Elevenih Circuit held ihai dark fiher 1% "hare capacity" and 
dicordinfly does no1 conslitule a "ielecommunicalions se~\'~ce " This i s w e  i s  disiinct from !he issue ar 
h.ind of u'hether unused capdcily 111 Llic form o l  ihc HFC Network  cons~irutcs a "network element '' 
M ~ I ~ T e l e c o m m . s . C o ~ ~ ~  v~BellSourh_le_leromnis , Inc , I12 F Supp 2d 1286, 1295 n 12 (2000) 

$ h  
~~~ ~ 
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the Gcinini [ k c i s i o n  should a l w  pro\'ide ample opportunity for the partics to 

i i~i i t Iactual l )  xai i i  coiiifo11 in tl ic houiitlariec nl'tlieir cibligiitioiis to one another. 

l o r  t l ic "qua l i t~ i i ig  sei-\ ice>'' i.cquii-cd by tlic TRO t ha t  Gcinini must pi-o\wIc in  

cwdcr to qualily tu pro\ ide bi~oadbcind services. these ai'e hasically telecommunications 

scr~icc\ that h a \ c  hccn traditiniially the cxclusi\e or pninary doinaiii ofthc ILECs 

I h c  p i ~ i g r c ~ ~ i o n  I S  siinplc and clearly undcrstandablc i n  spite o f  the fog iittempted to be 

>prcad across i t  hy SBC CoiinccLicut once it requesting canicr has ohtaincd access to a 

I l Y E  iii u d c r  to prnLidc ii qualiI)i i ig scr\wce, the ~potcntial competitorniay use that LINE 

tu prui idc iiny additional \cr\ ices. i i ic lut l i i~g non-qualiijing tclccoiiiinunic3tions and 

in~i,nn;ition seiniccs 

puli l ic policy y r i l s  of utili7iiig legacy cquipinciit, proiiioting i i ivcstincnt i n  advanced 

s t i n  ices. and crcdling buiidle.; of' local, long distance. intenlational, i i ifonnatic~n, and 

X!4 

40 o f  course this procedure iits perfectly wi th  the state and tedri.al 

"0 1 KO. 7 I35 R r l a i i v e  io "qualifying ~ e n i c e s , "  die FCC har delemined ihat  in ordrr io gain 
dcLc\\ io UhEs carriers inu\i provide qualifying serv ices u i i n y  ihc UNEs Lo which [hey seek access 
Thmc \ cn~c t ' \  include local cxchange bsri  ice. huch a b  I'OTS and a c c e s  w ~ i c e s ,  such as rDSL and high 
i d p d c i t y  circui is 

' " '~ IR0.1~143 
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\ cnrurc 11) \ cnturing to singly crc'itc n conipetirl\e marbet 111 th is  statc by expciiding 

cffiii-t and linanccs ucll iii cxccss i f l l i ~ i t  displayed by SBC' Connccticut. which of c o u r x  

a l ~ n d u i i c c i  the l k i l i t i e <  'V While SR(' Connecticut inay ha\e leyit i i i iatc conceriis 

icgardiiig rciinhurscniciit toi an!' c\pciiditurcs i t  may make  to upyl-adc \'ariiius facets ot' 

t l ic HI:[ \ctworli, the mdi.hct foi. telccoiiiiiiunicalions is as \ihrant totlay os in any point 

111 I t 5  lii\tory. in  spite uf the reccnl fin;incial tuiiniril i t  l i as  c\pcncnccd. I t  I\ apparcnl that 

t l i c i~e  c \ i h t s  a i n x k c t  for this "iisclesh" a i d  abandoned asset, aiid SBC Connecticut is 

ol i l iya~ct l  hq law t o  leaw i t  to qtialiticd applicants 

SBC C'unneclicut 15 now regulated by altcniati\,e regulation and portrays i t sc l f  as 

II~I~O\:III\'C and crcati \c i n  thc hu\i i ic<s uoild: th is  IS a n  opportunity to show offthat 

pi . t~ \ \c>b 4t thc least, Ccinini 1% a \'el-): at t iact i \c  fish on the Iiook 11 i s  now a matter of 

i ce l ing  i t  in  aiid rcapin: re\ enucs f r o m  an abandoilcd pIopcrty That qualifies as making 

lcmonudc trom Ieiiions. cei ta in l )  il better course o f  act ion for SBC Coilneeticut than the 

olhc ix  isc i o u r  arguincnl\ p u t  ton11 i n  this case 

\'II. Conclusion 

I h i s  care I S  clear an abandoned network hangs h i m  poles across Connecticut 

m d  it11 eii l i ty i s  villiiig and  able to tinancc and utili7e that plant for the puqx~ses for 

\ \ l i i c h  i t  was intcnded A t  base. Gcinini IS authorized to do so pursuant to statc la\+ 

TI<O.''l46 Swii/ ,o c' Ci S 16-2473 
Gcinini Reply Cornmeiib. Scpicrnher 26, 2003. i n  which 11 conmilled lo provide \'oice-grade 

, I ,  

narmwhdnd sewlccs. including Pols. over ihe HFC Network oncs unbundled 
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tlii.ougli the ct'ri i i icatioii lp ioces~ aiid h)  ictlcral l a w  ihrough recenl pro-ccrnipetition 

findings 'it the FCC. [lie TRO The Gcinini Dccision \ \as properly decided on finn and 

c\prers legal and  ~polic> g ~ i u i i d ~ ,  d it hhould hc pel-initred by the Court to pi-oceed on 

schcdulc 

( 'onxciueii i ly.  the Ceiiiiiii Deci\ion retlecls thc public policy goals of Congress 

m d  the 1000 Tclccciii ACL. and ser\cs r(c p r o p l y  reduce thc inarket barriers to entry faccd 

by putciitial coinpetitor,. as \tell 31 thc s ~ c i e t a l  co\ts ofunbundling. This squarely rests 

o n  thc policy wnc'cnis cnunciatcd h y  rhc FCC i n  Ihc TRO in order to ciisurc in\cstincnt 

i i i  advanced tclccoiiiniunications intirustructure ~ I i i l e  preserving a market in the 

ri~irro\chaiid aici i i i  to allow ne\\ entrants the opportuiiity to gain custoincrs and begin thc 

17 roc e5 s o 1' ti e \ e Io p i n 2 in ii rk et \ 11 a ire 

The Cic i i i i i i i  Dcciziun lui-thers l l ie C G S 9 1  h-247(a) goals of Coiinccticut to 

proinotc the de\ el(ipiiicnt of cffccti\ e coinpetition, faellitcite the cfticicnt developinent 

"XI t le i~ loymcnt  01' an a d \  aiiccd telccoininuiiicatic~iis infrastructure and cncourage rhc 

ahaied use of exi5ring f ~ i l i t i c s  A s  the OCC stated sci'eral times duiiiig the Gemini 

DocLc!. uiilxmtlliiig [hi< particulai~ facility will providc benefits for 311 paitics by 

pro\ iding conipcritiLc pi-essui'cs o i l  the market, iinproving sen icc  quality and pobsibly 

Iowcr raks  for con\uiiicrs, quichly cxpand the ability ul'Gciiiini and  other polciitial 

competitors in  expaiidiiig i ts  iict\iork aiid service,, and provide reveiiue to SBC 

C'oniiecticut fioin i h i u  ahandoneil network 
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